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Unauthorized Alien Students: 
Legislation in the 107 th and 108 th Congresses 



Summary 

Unauthorized alien students constitute a subpopulation of the total U.S. 
unauthorized alien population that is of particular congressional interest. These 
students receive free public primary and secondary education, but often find it 
difficult to attend college for financial reasons. A provision enacted as part of a 1 996 
immigration law prohibits states from granting unauthorized aliens certain 
postsecondary educational benefits on the basis of state residence, unless equal 
benefits are made available to all U.S. citizens. This prohibition is commonly 
understood to apply to the granting of “in-state” residency status for tuition purposes. 
In addition, unauthorized aliens are not eligible for federal student financial aid. 
More generally, as unauthorized aliens, they are not legally allowed to work in the 
United States and are subject to being removed from the country at any time. 

Bills were introduced in the 107 lh and 108 th Congresses to address the 
educational and immigration circumstances of unauthorized alien students. Most of 
these bills had two key components. They would have repealed the 1996 provision. 
They also would have provided immigration relief to certain unauthorized alien 
students by enabling them to become legal permanent residents of the United States. 
In both Congresses, bills known as the DREAM Act (S. 1291 in the 107 th Congress; 
S. 1545 in the 108 th Congress) containing both types of provisions were reported by 
the Senate Judiciary Committee. 
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Unauthorized Alien Students: 
Legislation in the 107 th and 108 th 
Congresses 

Background 

Recent estimates that the unauthorized (illegally present) alien population in the 
United States exceeds 1 1 million has focused renewed attention on this population. 1 
The 107 th and 108 th Congresses considered legislation to address one segment of the 
unauthorized population — aliens who, as children, were brought to live in the 
United States by their parents or other adults. In a 1982 case, the Supreme Court 
struck down a state law that prohibited unauthorized alien children from receiving 
a free public education, making it difficult, if not impossible, for states to deny an 
elementary or secondary education to such students.” 2 

Unauthorized aliens who graduate from high school and want to attend college, 
however, face various obstacles. Among them, a provision enacted in 1996 as part 
of the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) 3 
discourages states and localities from granting unauthorized aliens certain 
“postsecondary education benefits.” This provision (IIRIRA §505) directs that an 
unauthorized alien — 

shall not be eligible on the basis of residence within a State (or a political 
subdivision) for any postsecondary education benefit unless a citizen or national 
of the United States is eligible for such a benefit (in no less an amount, duration, 
and scope) without regard to whether the citizen or national is such a resident. 

Although IIRIRA §505 does not refer explicitly to the granting of “in-state” residency 
status for tuition purposes and some question whether it even covers in-state tuition, 
the debate surrounding §505 has focused on the provision of in-state tuition rates to 
unauthorized aliens. The Higher Education Act of 1965, as amended, 4 also makes 



1 See Jeffrey S. Passel, The Size and Characteristics of the Unauthorized Migrant 
Population in the U.S.; Estimates Based on the March 2005 Current Population Survey, 
Pew Hispanic Center, Mar. 7, 2006, at [http://pewhispanic.org/reports/report.php7ReportID 
=61]. Also see CRS Report RS2 1938, Unauthorized Aliens in the United States: Estimates 
Since 1986, by Ruth Ellen Wasem. 

2 Plyler v. Doe, 457 U.S. 202 (1982). Also see CRS Report RS22500, Unauthorized Alien 
Students, Higher Education, and In-Stcite Tuition Rates: A Legal Analysis, by Jody Feder. 

3 IIRIRA is Division C of P.L. 104-208, Sept. 30, 1996. 

4 P.L. 89-329, Nov. 8, 1965, 20 U.S.C. §1001 et seq. Section 484(a)(5) sets forth 

(continued...) 




